§416.555

be considered ‘‘against equity and good con-
science.”

Example 3: Mr. and Mrs. Smith—members
of an eligible couple—separate in July. Later
in July, Mr. Smith receives earned income
resulting in an overpayment to both. Mrs.
Smith is found to be without fault in causing
the overpayment. Recovery from Mrs. Smith
of Mr. Smith’s part of the couple’s overpay-
ment is waived as being against equity and
good conscience. Whether recovery of Mr.
Smith’s portion of the couple’s overpayment
can be waived will be evaluated separately.

[60 FR 16375, Mar. 30, 1995]

§416.555 Waiver of adjustment or re-
covery—impede administration.

Waiver of adjustment or recovery is
proper when the overpaid person on
whose behalf waiver is being considered
is without fault, as defined in §416.552,
and adjustment or recovery would im-
pede efficient or effective administra-
tion of title XVI due to the small
amount involved. The amount of over-
payment determined to meet such cri-
teria is measured by the current aver-
age administrative cost of handling
such overpayment case through such
adjustment or recovery processes. In
determining whether the criterion is
met, the overpaid person’s financial
circumstances are not considered.

[40 FR 47764, Oct. 10, 1975]

§416.556 Waiver of adjustment or re-
covery—countable resources in ex-
cess of the limits prescribed in
§416.1205 by $50 or less.

(a) If any overpayment with respect
to an individual (or an individual and
his or her spouse if any) is attributable
solely to the ownership or possession
by the individual (and spouse if any) of
countable resources having a value
which exceeds the applicable dollar fig-
ure specified in §416.1205 by an amount
of $50.00 or less, including those re-
sources deemed to an individual in ac-
cordance with §416.1202, such individual
(and spouse if any) shall be deemed to
have been without fault in connection
with the overpayment, and waiver of
adjustment or recovery will be made,
unless the failure to report the value of
the excess resources correctly and in a
timely manner was willful and know-
ing.

(b) Failure to report the excess re-
sources correctly and in a timely man-
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ner will be considered to be willful and
knowing and the individual will be
found to be at fault when the evidence
clearly shows the individual (and
spouse if any) was fully aware of the
requirements of the law and of the ex-
cess resources and chose to conceal
these resources. When an individual in-
curred a similar overpayment in the
past and received an explanation and
instructions at the time of the previous
overpayment, we will generally find
the individual to be at fault. However,
in determining whether the individual
is at fault, we will consider all aspects
of the current and prior overpayment
situations, and where we determine the
individual is not at fault, we will waive
adjustment or recovery of the subse-
quent overpayment. In making any de-
termination or decision under this sec-
tion concerning whether an individual
is at fault, including a determination
or decision of whether the failure to re-
port the excess resources correctly and
in a timely manner was willful and
knowing, we will take into account any
physical, mental, educational, or lin-
guistic limitations (including any lack
of facility with the English language)
of the individual (and spouse if any).

[53 FR 16544, May 10, 1988, as amended at 59
FR 1636, Jan. 12, 1994]

§416.557 Personal conference.

(a) If waiver cannot be approved (i.e.,
the requirements in §416.550 (a) and (b)
are not met), the individual is notified
in writing and given the dates, times
and place of the file review and per-
sonal conference; the procedure for re-
viewing the claims file prior to the per-
sonal conference; the procedure for
seeking a change in the scheduled date,
time and/or place; and all other infor-
mation necessary to fully inform the
individual about the personal con-
ference. The file review is always
scheduled at least 5 days before the
personal conference. We will offer to
the individual the option of conducting
the personal conference face-to-face at
a place we designate, by telephone, or
by video teleconference. The notice
will advise the individual of the date
and time of the personal conference.

(b) At the file review, the individual
and the individual’s representative
have the right to review the claims file

910



